
From: Hugh Craddock 

Sent: 17 August 2016 11:19 
To: Registration, Commons 

Subject: CA13/2: Bellwater and Common Moss, deregistration (Sim) 

Dear Svetlana 

I refer to the council's notice of application to deregister part of Bellwater and 
Common Moss, CL450 and CL448, under paragraph 7 of Schedule 2 to the 
Commons Act 2006, your reference CA13/2. 

The Society objects to this application.  Not for the first time, we see an application 
which is almost entirely unsupported by evidence. 

An application made under paragraph 7 must meet demanding criteria.  There are no 
limits to what can be deregistered under paragraph 7 (subject only to the original 
registration having become final without reference to the Commons Commissioner: 
many commons satisfy this requirement), so that the only constraint on extensive 
areas of common land being deregistered under paragraph 7 are the criteria set out 
in paragraph 7(2)(d). 

Firstly, there is no assessment of whether, in fact, the registration of CL448 and 
CL450 is one which satisfies the tests in paragraph 7(2)(a) to (c): this is for the 
applicant to demonstrate. 

More relevantly, there is no virtually no evidence on the tests in paragraph 7(2)(d)(i) 
to (iv).  Again, the Society is being asked to consider whether to make 
representations on an application without sufficient evidence to comment.  I must 
stress that it is not for the Society (or any person other than the applicants) to 
research sufficient evidence which might disprove the merits of the application — it is 
for the applicants to produce evidence which shows, on the balance of probability, 
that the tests are met. 

The Defra guidance is quite clear on the sufficiency of evidence.  It insists that the 
obligation to demonstrate compliance with the paragraph 7(2)(d) criteria rests with 
the applicants.  It requires the commons registration authority, at receipt stage, to: 
"Make sure that the evidence applicants provide is convincing enough to be 
considered further." 

The guidance states that: "you must make a decision based on the contents of the 
application or proposal and any extra information provided or found through 
comments and objections and site visits, for example."  The obligation primarily rests 
with the applicants to provide sufficient evidence to grant the application, taking into 
account any evidence brought forward through representations.  In the absence of 
any such evidence, and regardless of whether representations have been made 
against the application, the authority must conclude that the application should be 
rejected on the balance of probability.  This is confirmed by the guidance: "It’s up to 
the applicant to prove that the application satisfies all of the criteria. If any evidence 
is missing, or nobody has opposed an application, you must not assume that the 
applicant has met all the criteria. You must refuse an application if the applicant 
cannot supply all the required evidence." 

The limited evidence supplied with the application simply will not do.  It comprises: 

1. The application form: this merely asserts (at part 5) that the application land: 
"has always been part of Lonre [sic] Farm and in the exclusive occupation of 
the applicant and his [sic] predecessors.  It was wrongly registered by mistake 
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by the solicitors acting for the Lord of the Manor of Holme Cultram, Hough 
Halton and Soal.  Noone has any rights over the land."  (I have converted to 
lower case and punctuated.)  This might form a summary of the evidence — 
but there is no evidence! 

2. The statutory declaration of E J Hawks Esq makes a promising start.  It states 
that the declarant has acted as solicitor to the trustees of the Lordship for 25 
years, from which it may be deduced that he was not solicitor for the trustees 
when they provisionally registered the land on 2 January 1970 (perhaps this is 
just as well given that the land was provisionally registered by the 
trustees).  Accordingly, therefore, any knowledge which the declarant may 
have of the circumstances of the provisional registration must derive from 
evidence which he has seen, or what has been communicated to him orally by 
others (such as the then trustees, or the then solicitor).  None of this is 
provided, or even alluded to, with the declaration.  We are only informed that, 
from the declarant's "knowledge of the area", the land is not within the scope 
of paragraph 7(2)(d)(i) to (iv).  Again, this is mere assertion, albeit from a 
witness who might be expected to be better informed about the circumstances 
of the original provisional registration, and the nature of the application 
land.  The declarant might be expected to have, from his professional 
position, extensive access to the trustees' archives, which might afford some 
insight into those circumstances, and provide some evidence on which the 
Society might comment.  But there is none.  How can the Society rebut such 
an unsupported assertion? 

3. The conveyances provide no useful information.  It is not, in any case, clear to 
which land the 1959 conveyance relates, because the land conveyed is 
identified in the first schedule by reference to a 1925 edition of the Ordnance 
Survey map (which of course we do not have); while the copy map 
attached  to the 1978 conveyance does not include the eastern portion of the 
application land.  The fact that the land was conveyed (if we assume that the 
application land was comprised in the conveyances), in 1959 and 1978, tells 
us nothing about the land, and whether it satisfied the paragraph 7(2)(d) tests 
in 1970. 

4. The inclosure award map is irrelevant.  The application land is not part of the 
inclosed lands, there is no explanation of the relevance of the map, the map is 
not mentioned as evidence in part 8 of the application form, and therefore we 
can deduce nothing at all from it. 

Should further evidence be submitted, please let us know (together with relevant 
copies).  As a beginning, it would be illuminating to understand why the application 
land (and indeed, the whole of the two register units) was registered by the trustees, 
why it is now considered that they made a mistake, and how the application land 
satisfies the tests in paragraph 7(2).  In the absence of sufficient and convincing 
evidence, we submit that the application must be refused. 

regards 

Hugh 

Hugh Craddock 
Case Officer 
Open Spaces Society 
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